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In the Court of Appeals of the District of Columbia. 


No. 2574. 

Rose Keeling Hutchins, Appellant, 

vs. 

Estate of Stilson Hutchins, Deceased. 


1 I, Stilson Hutchins, being, as I believe, of sound mind, 

acknowledging my dependence on Almighty God and realiz¬ 
ing the uncertainty of life, do make and publish this my last will 
and testament, lierehv revoking all wills and codicils heretofore 
made by me: 

1 bequeath to my Executors hereinafter named the sum of 
Twenty-two thousand live hundred dollars ($22,500.) in trust to 
invest and reinvest the same from time to time and to pay the net 
income therefrom not exceeding Seventy-five dollars ($75.00) per 
month to my half-sister, Abby Somerby, in quarter-annual install¬ 
ments during her life. Upon* her death, the principal of said fund 
and any surplus income therefrom shall pass under the subsequent 
provisions of this will. 

I give and bequeath to my wife, Rose Hutchins, if she shall 
survive me, all the personal property used in connection with the 
premises No. 1003 Massachusetts Avenue, Northwest, in the City of 
Washington, District of Columbia, except the paintings and books, 
but including the silver, the horses and carriages and all articles of 
ornament and decoration. 

After payment of my debts and provision for the foregoing lega¬ 
cies, I give", devise and bequeath all the rest and remainder of my 
estate, real and personal, as follows: 

To my wife, Rose Hutchins, if she shall survive me, an undivided 
thirty-five one-hundredths (35/100) thereof. 

To my son, Walter S. Hutchins, an undivided thirty-five one- 
hundredths (35/100) thereof. 

To my son, Lee Hutchins, an undivided twenty one-hundredths 
(20/100) thereof. 

To my grand-daughter, Mildred Rogers, an undivided ten one- 
hundredths (10/100) thereof. ' 

2 I hereby appoint as my executors my sons Walter S. 

Hutchins and Lee Hutchins and Charles L. Frailey and re¬ 
quest that no bond shall he required of any one of them. 

This will expresses my carefully considered wishes as to the dis¬ 
posal of my property. I sincerely hope the legatees will accept it 
gratefully and not seek to alter or contest it. I enjoin upon them 
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that they live under and administer it in a friendly and yielding 
spirit, and with due consideration of each others’ rights and inter¬ 
ests. 

I realize my great unworthiness, my failure to employ the abili¬ 
ties which God has given me to Ilis greater glory, and yet I dare 
to humbly hope when I look back over a long and arduous past and 
reflect how I have been tempted and what I have resisted, the good 
I have tried to do. while accomplishing so little, that T may obtain 
the forgiveness of my sins through the great mercy of my Redeemer, 
and thus hoping. I commend my soul to God and my memory to 
mv loving relatives and friends. 

Witness my hand on this, the Twenty-sixth day of October, A. D. 
1010. at the City of Washington, in the District of Columbia. 

STILSON HUTCHINS. 

The foregoing instrument was signed by the testator, Stilson 
Hutchins, in our presence, on the Twenty-sixth day of October, 
1910. at the Citv of Washington, in the District of Columbia, and 
at. the same time he declared the same to l>e his last will and testa¬ 
ment and requested us to sign the same as witnesses thereto, which 
we do accordingly, in his presence and in the presence of each other, 
on the day above mentioned. 

Witnesses: 

MARY E. TRUSSELL, 

NORMAN W. KLOPFER. 

(Endorsement: Will of Stilson Hutchins. This will found in 
envelope marked exhibit A. W. C. T. Filed Apr. 24, 1912. James 
Tanner. Register of Wills, D. C.. Clerk of Probate Court.) 

3 I, Stilson Hutchins, being, as T believe, of sound mind, 

acknowledging my dependence on Almighty God. and realiz¬ 
ing the uncertainty of life, do make and execute and publish this, 
my last will and testament, hereby revoking any and all wills and 
codicils heretofore made by me. Herewith. I have filed a schedule 
of the real estate, stocks, bonds and personal property owned by me 
at the date of December 4th, 1904. Some of this real estate stands 
recorded in the name of Lee Hutchins and of William J. Dante, my 
secretary, but this has been done for the sake of convenience, and 
my desire is that all the property belonging to me which may stand 
in the names of Lee Hutchins or William J. Dante, or any other 
person or persons, shall be by proper deed of conveyance transferred 
to my executors herein named, but such conveyance is not to in¬ 
clude the residence, 1003 Massachusetts Avenue, N. W., heretofore 
conveyed in fee simple to my wife, Rose Hutchins, which it is my 
wish she shall hold for her sole and separate use, but the value of 
which, $00,000.00, is to be charged against her share in the estate. 
The furniture therein contained, the silver, the horses and carriages 
and all articles of ornament and decoration, except the paintings 
and books, I bequeath to my wife for her use and benefit. The 
paintings and books, I desire to be sold wdth and by the advice of 
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V. G. Fischer, the proceeds thereof to go to the estate, or, if preferred 
by my executors who are herein named as my heirs, the same may 
be divided between them in equal proportions as to value. 

My life in su rance ; at this time, amounts to about $100,000.00. 
Some of it has been taken out in the name and for the benefit of 
my wife, and is payable to her in installments after my death. 

[On margin:] Page One. Stilson Hutchins. B. T., J. P., 

R. F. M. 

4 Whatever proceeds from these policies T desire to be paid 

_I_interfile estate," and to be distributed as directed herein, but 

whatever, under the turiTTs'bf the policies, she receives therefrom, 
is to be charged against her interest under 

( 2 ) 

this will. 

I hereby devise all my property, real and personal and mixed, 
wherever situated, to Rose Hutchins, mv wife, to Walter S. Hutchins 
and Lee Hutchins, my sons, and to Mildred Rogers, my grand¬ 
daughter, their share to be divided in the following proportions: 

To my wife. Rose Hutchins, four-tenths, or forty per cent., to 
Walter 8. Hutchins, three tenths, or thirty per cent., to Lee Hutch¬ 
ins, two tenths, or twenty per cent., and to Mildred Rogers, one 
tenth, or ten per cent. 

I hereby appoint as my executors and trustees, Rose Hutchins, 
Walter 8. Hutchins, Lee Hutchins and William J. Dante, my sec¬ 
retary, and* request that no bond be required of either of them, they 
to have full charge of my estate, with power to sell and convey any fj 
portion of the same bv deed or mortgage, and to reinvest the pro- I 
ceeds or any part of the income in other real estate or securities, or 
to sell the present stocks or securities, and to invest in others; this 
power being subject to this one provision: that when any transaction 
exceeds in value $10,000.00, not less than three of the executors 
shall unite in a written authorization of the same, and that a record 
be kept thereof. 

In the event of the death or renunciation of either of the ex*- 

[On margin:] Page Two. Stilson Hutchins. B. T., J. P., 

R, F. M. 

5 ecutors or trustees herein named, it is my desire that the 
Judge holding the Probate Court of the District of Columbia, 

shall appoint as executor or trustee, in the place of the deceased or 
resigned member, such person as the remaining executors or trustees 
may agree upon, and in the event of their failure so to agree, the 
Court is requested to appoint an executor or trustee to fill such 
vacancy. 

A t the en d of five years afte r my death, if all of my executors and 
trustees sliaTt^agr^thwto. and can'arrive at an amicable division 
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* the share allotted 

of the estat^on the basis of [one third]^J[o each, first providing for 
the discharge of the several be- » 


quests herein made, they may proceed to sif^h division. 

I desire that the ?3lid executors and trustees employ as accountant 
or secretary, Mr. William J. Dante, at a fair salary to be fixed by 
them- nnd that, all inc ome or proceeds arising from the sale of any 
part of the estate and from the life insurance, be deposited in the 
namFof the said executors and trustees in the Washington Loan & 
Trust Company (as depository only) and th at after setting .j&ide, 
as nearly a> possible, one-t hird of _ th | B" het inc pme^ori^J^j^jfir 
Amount. V they phall IViiiTTi TfuiTI'be"apjdieaTo'tne reauc- 

■tw f inv f fne in dented ness"<7 tlie estate, the said executors or trustees 
shall at stated and regular inteiTu ls, ^[s th ev may agree, pay over 
^rfnRt^h of the beneficiaries namedym witTftiy wife and rHT*two sons 
and Mildred Rogers, the proportions herein bequeathed to them 
respectively. __ 


cm 

I give and beque A th to my half sister. Abby Somerby, $75.00 
per month, to be paid to her or for her, monthly, for her support 
during her life. 

[On margin:] Page Three. Stilson Hutchins. B. T., J. P., 
R. F. M. 

% ft 

? In case of the death of either of my sons or my wife, with¬ 
out issue, the shares herein bequeathed and belonging to 
A them shall become the property of the survivors in equal propor- 
/ \ tions. 

I have drawn this will with my own hand. It expresses my care¬ 
fully considered wishes as to the disposal of my property. I sin¬ 
cerely hope the legatees will accept it gratefully and not seek to 
alter or contest it. T enjoin upon them that they live under and 
administer it in a friendly and yielding spirit, and with due con¬ 
sideration of each others’ rights and interests. 

I realize my great unworthiness, my failure to employ the abili¬ 
ties which God has given me to TTis greater glory, and yet I dare 
to humbly hope when I look back over a long and arduous past 
and reflect how I have been tempted and what T have resisted, the 
good I have tried to do. while accomplishing so little, that T may 
obtain the forgiveness of my sins through the great mercy of my 
Redeemer, and thus hoping. T commend my soul 


to God and my memory to my loving relatives and friends 

w m . STILSON HUTCHINS. * —. 

Washington, D. C.) 

May 27th 1908 ) 

[* Words enclosed in brackets erased in copy.] 
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Then and there signed, sealed published and declared by Stilson 
Hutchins, the said testator, as and for his last will and testament 
in the presence of us who, at his request, in his presence and in 
the presence of each other have hereunto set our hands as subscrib¬ 
ing witnesses, on this the 27th — of May 1908 

BOYD TAYLOR 900 F. Street N. W. 
JOHN BOOLE 900 F st. N. W. 

R. F. MILLER “ 


(Endorsement: This Will found in envelope marked exhibit B.— 
W. C. T. Filed Apr. 24, 1912. James Tanner, Register of Wills, 

D. C. Clerk of Probate Court.) 

I / J )~5'L 

[On margin:] Page Four. Stilson Hutchins. f 


In the Supreme Court of the District of Columbia. 

Probate No. 18983. 



In re Estate of Stilson Hutchins, Deceased. 


Your petitioner, Rose Keeling Hutchins respectfully represents: 

1. That she is the widow of the late Stilson Hutchins, who died 
2* And that on the 8th day of May, 1912, Walter S. 

[utchms anoCharles L. Frailey filed in this cause their petition 
asking that the paper writing dated October 26, 1910, alleged to be 
the last will of the deceased, be admitted to probate. In said petition 
the^udleeed. jmionir other things, that deceden t’s esta te consisted of 
personalty valued at $1 i usrL _ 

000. with the following obligations, viz: 

Secured on the personal property $360,875. and secured on the 
real estate $1,223,647. and unsecured $7,000. Total liabilities 
$1,591,522. or the net value of the estate estimated by the proponents 
of the will, over and above all obligations and incumbrances L 
$2,911,163.00. Your petitioner is advised that the gross value placed 
by Hutchins and Frailey in their said petition is considerably below 
the actual value thereof. And that the majority of the obligations 
against the real estate, as referred to in said petition, are not the 
personal obligations of the deceased, but only liens against certain 
specific parcels of real estate. 

Your petitioner further avers that the gross annual income of de¬ 
cedent’s estate as shown by the reports of the trustee is over $300,000. 

and that the annual net i ncome was found 
8 ^lih] so r eported bv him 
to e: 

2. That by the will offered for probate, petitioner is devised 
thirty-five per cent, (35%) of the whole estate absolutely and by a 
will made prior thereto she is devised forty per cent, (40%) of the 
entire estate. Your petitioner is desirous of taking advantage of 
the devise to her contained in the will offered, provided that it is 


v 
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probated, and in consequence thereof she notified the Court th^Lshe 
would not object to its probate. jf up "-ill ■' 

entitled to one-third of the personal estate and one-third of t he not 
'TTrcoiiu' from the real estate for life, so tha t in any even! petitioner’s 
intere st in the annual income is over $35,000. a year. 

— 3. That in June, TDli, Lee Hutchins, a son of decedent filed a. 
caveat to the paper writing of October 20, 1910, offered for probate, 
And this Court appointed the Trustee, William J. Dante, collector 
of.The- estate, and thereafter conferred upon him the powers of an 
,admi 11 i-J^UALAa-Jjruvi ded for by section ilUt i^ o f the Code. 

iat for more Ilian tour years prior to his dentin the decedent 
took no active part in the handling of his estate. That in March. 
1910, he made a Deed in Trust in which vour petitioner joined, 
conveying his entire estate to William J. Dante, Trustee, who there¬ 
after managed it, and prior to that date said Dante had been in 
charge thereof, assisted bv Walter S. Hutchins a son of deceased, 
who claims to have been acting under a power of attorney:— Thnf 
.all <>f tin* decedent’s obligations were, and are known to .'aid Dante 
and Hutchins, and yuilFpefitioncr is advised that there are no obli¬ 
gations oi any iinpbrtahee that arc not weTTknown and included in 
the estimate therefff LiTfdeT>v Hutchins ami Frailev in their petition 
for probate. 


% 


Your..i>etitin ner furthe r a vers that the obligations against the de¬ 
cedent - I'lTHinal estate are less than one-third of its value. 
f /\* And that fliere i^nmr in the hands of. or under the control of, 
the collector, personal assets of decedent’s estate over and above 
all personal obligations, amounting to $950,000. That the real estate 

--- W4h*m^T>an^ riistee, subject to the directions of the 

Equity Court in Equity Cause No. 30,188; and that there is a net 
income accumulating in that cause of over $7,A0U. jfinmith or 
$90,000 annuaTT?, MW inifl above all interest charges'or existing 
mortgages and the costs of renewal of mortgages, taxes, insurance and 
all other costs of administration of the property; yet by the decision 
of the Court of Appeals rendered in said cause on April 7, 1913, this 
income cannot he disbursed until termination of litigation over the 
probate of the will, aforesaid, unless your petitioner elects to take 
her dower and relinquishes all rights as devisee under either of the 
wills hereinl>efore referred to, which she does not desire to do. 

5. For a long time prior to decedent’s death there was maintained 
by him for the benefit of his household, which consisted of himself 
and your petitioner, the mansion at No. 1603 Massachusetts Avenue, 
Northwest, in the City of Washington, District of Columbia, and a 
large country estate in New Hampshire, and that when said country 
estate was not used, there was maintained an apartment in Paris, 
France, which was used as their residence for several months in the 
year. That decedent’s and your petitioner’s expenses in relation to 
the maintenance of these establishments was over $2,000. a month. 
And in 1905, the decedent conveyed and gave to the petitioner the 
mansion house at 1603 Massachusetts Avenue, aforesaid, and subse¬ 
quently, from time to time, gave to her the contents thereof, with 
the exception of the library and certain other things of a very little 
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value; .and in 1909 the decedent gave to your petitioner all of the 
furnishings of their Paris apartment which she leased under the 
direction and particular request of the decedent. That other than 
the aforegoing the petitioner had no property of her own 

10 and so long as the decedent lived all of the aforesaid property, 
was used in relation to their household; and the expenses of 

said household were maintained by the decedent. 

That owing to the illness of her husband in 1910, after the con¬ 
veyance by the decedent and your petitioner of all of decedent’s 
property to said Dante as Trustee, it became difficult to secure suf¬ 
ficient funds from said Trustee to pay the ordinary and usual house- 
hold accounts, due to a protest made by the son, Walter S. Hutchins, 
to said Dante, and in consequence whereof the household bills that 
accumulated during the summer became pressing and in order to 
free your petitioner and her husband of such bills, the petitioner 
mortgaged the property, 1603 Massachusetts Avenue, and the said 
trustee also refused to pay the taxes upon the said mansion, which 
lie had been previously ordered and directed by the decedent so to do. 

That thereafter certain of the foregoing matters were called to the 
attention of the Equity Court and in Equity cause No. 30,461, the 
Court by an order directed the trustee to pay to your petitioner the 
sum of $2,000 on the first of each month to be used by her for the 
necessary household expenses for herself and decedent, which she 
thereafter distributed for the purposes designated. The petitioner 
further states that prior to the aforesaid order of the Court, there 
had been a reference to the Auditor of the Court in Equity cause 
No. 30.188, for the purpose of ascertaining their usual, ordinary 
and necessary household expenses, and that the Auditor after mak¬ 
ing a mart minute examination, under the said reference, ascertained 
and reported to the Court that such expenses exceeded $2,200 per 
month. Upon the death of Mr. Hutchins a large number of current 
expenses remained due and unpaid and when the said Trustee de¬ 
clined to make any further payments by the order of the Court 
previously referred to, your petitioner was left with two expensive 
establishments to maintain, with the taxes due and also the 

11 rent for the Paris apartment due and unpaid. 

itioner further states that since the death 


r hus band she has not rpoe.ivfid opy_rynt from his estate although 
b y j ]jy ML.nlVSred for p robate, < > r b y virtue of her legal right as 
widow she is entitled according to the accounts presented bv the 
trustee in relation to his trust, to receive an annual income from 
the said estate of over $30,000 a year; and that she had been obliged 
to borrow money by placing mortgages upon the property previously 
mentioned, to protect her interest and prevent the sale of her per¬ 
sonal property in Paris, France, and in maintaining herself; and her 
home No. 1603 Massachusetts Avenue, has been sold for the taxes, 
for the year 1911, which is an obligation of the decedent’s estate, 
which she was called upon to pay and was wholly unable to do. 

On the other hand the decedent’s tw o sons, Walter S. and L ee 
Hutchins have been allowed to remain in possession of parts of de- 
iwiluiil'ij 6sTale which they have bum using for their individual 
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profit. That by reason of the aforegoing, your petitioner is in 
greatly straightened circumstances and it is impossible for her to 
meet her daily obligations or to properly maintain herself in accord¬ 
ance with her station in life, which she is advised she has a right to 
do. The petitioner is further advised that this Court by virtue of 
4he Code of Laws of the District of Columbia, Section 391, is em¬ 
powered to make a proper order or orders in the cause that will meet 
the emergencies which the situation presents and that this petition 
warrants. 

Wherefore the premises the petitioner prays: 

1. That this Court pass a proper order herein authorizing, empow¬ 
ering and directing, the collector, William J. Dante, to pay to your 
petitioner upon her demand, from time to time such sum or sums 

as will not exceed one-third part of the petitioner’s share of 
12 " tTTe personal 'property upon her giving the proper security to 

for the return of the same with interest when she is so 
directed bv this Court. 

2. That this Court pass an appropriate order herein that will meet 
the emergencies as set forth in this petition and the requirements of 
Section 391 of the Code of Laws of the District of Columbia. 

3. That your petitioner may have such other and further relief 
a- from the premises of this petition may appear to the Court to be 
meet and proper. 

ROSE KEELING IIUTCII1NS. 


GITTTNGS & CHAMBERLAIN, 

Att’ys for Petitioner. 

City, County and State of New’ York, ss: 

Rose Keeling Hutchins upon oath, deposes and says that she has 
read the foregoing petition by her subscribed and knows the contents 
thereof; that the facts therein stated as being true are to her personal 
knowledge true, and those stated upon information and belief she 
believes to be true. 

ROSE KEELING HUTCHINS. 

Subscribed and sworn to before me this loth dav of Mav, A. D., 
1913. 

[notarial seal.] F. N. BUNGER, 

Notary Public, New York County, No. 183; 

New York Register No. 4014. 

Commission expires Mar. 30, 1914. 

Endorsement: Petition of Rose Keeling Hutchins for partial dis¬ 
tribution made under Section 391 of the Code. Filed May 10, 1913. 
James Tanner, Register of Wills, D. C. Clerk of Probate Court). 
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13 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

No. 18983. Adm. 

In re Estate of Stilsox Hutchins, Deceased. 

The answer of William J. Dante, Collector, to the petition of Rose 
Keeling Hutchins: 

1. This respondent admits that by order entered on the Equity 
side of this Court he was required and did pay to the petitioner the 
sum of $*2,000.00 per month up to and until the death of the said 
Stilson Hutchins, subsequent to which time, he was advised that he 
had neither the authority nor the power, to continue the said pay¬ 
ments or any payment whatsoever to the petitioner, owing to the 
conditions under which he held title to the property of the said Stil¬ 
son Hutchins. 

2. This respondent further says that as an officer of this Court he 
does not consider it his duty either to object or consent to the allow¬ 
ance requested by petitioner, but on the contrary submits himself as 
ready and willing to obey, any order that this Honorable Court may 
see fit to enter in the premises. 

WILLIAM J. DANTE, Collector. 

14 Brandenburg & Brandenburg, Attorneys for Collector. 
District of Columbia, ss: 

William J. Dante upon oath deposes and says that he has read the 
foregoing answer by him subscribed and knows the contents thereof; 
that the facts therein stated upon his personal knowledge are true 
and those stated upon information and belief he believes to be true. 

WILLIAM J. DANTE. 

Subscribed and sworn to before me this 20th day of May, A. D., ' 
1913. 

[notarial seal.] LLOYD A. DOUGLASS, 

Notary Public, D. C. 

(Endorsement: Answer of William J. Dante, Collector, to Pe¬ 
tition of Rose Keeling Hutchins. Filed May 20, 1913. James 
Tanner, Register of Wills, D. C. Clerk of Probate Court.) 

15-16 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Probate. No. 18983. 


In re Estate of Stilson Hutchins, Deceased. 


The answer of Walter S. Hutchins and Charles L. Frailey, execu¬ 
tors in a certain paper writing dated October 26th, 1910, purporting 

2—2574a -— 
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to be the last will and testament of the above-named Stilson 
Hutchins, deceased, and for answer unto the petition of Rose Keeling 
Hutchins tiled in the above-entitled cause on the 16th day of May, 
1913, and praying for a partial distribution of the personal estate 
of the said decedent under the provisions of Section 391 of the Code 
of Law for the District of Columbia, say as follows: 

1. That they admit the averments contained in paragraph num¬ 
ber one ot the said petition to be true, except as hereinafter stated. 

(a) They do not admit the averments of said paragraph stating 
/lifr obligations of the estate secured on the personal property to be 

Aijnly $300,875.00; on the contrary they aver tliat the obligations of 
estate for which the persona] £slate is primarily liable exceed 
1,250,000. 

(b) They do not admit that the gross value placed on said estate 
by them in their petition asking the probate of the last will and testa¬ 
ment of Stilson Hutchins, is considerably below the actual value 

thereof, and on the contrary they aver that, in their opinion, 
17 said estate at this time has an actual value of less than the 
value placed upon said estate by them at the time their pe¬ 
tition was filed. They specifically aver that the Mergenthaler Lino¬ 
type stock, which constituted a large part of the personal property 
of the decedent, has depreciated in value since said petition was filed, 
and at this time has a market value of approximately $25,000 less 
than when said petition was filed, and if the same were attempted 
to be disposed of a still larger depreciation probably would be shown 
as a result of actual sales. 

(c) They deny that the majority of the obligations against the 
real estate are not the personal obligations of the deceased, but only 
liens against certain specific parcels of real estate, and on th^jtuu**-* 
trary they aver that t he .pers onal estate of the sa i(I d^eflent is 

"primarily !!a 1 TTTnr aTI ohlli/Ill lflt>^t r^rpep to. 

j HD TlteV'are advisea ttiat the averment of paragraph 1 as to the 
rjgr oss annual income of decedent’s estate, and its net income, are ir¬ 
relevant and immaterial to this inquiry, and state to the Court that 
tohis Court is without jurisdiction over so much of the estate of the 
f^ecedent as is under the jurisdiction and control of the equity 
branch of this Court in said equity cause No. 30188, and they ask 
the same benefit from this denial as they would have had upon a 
demurrer to that part of the said petition. 

( e ) Further answering said paragraph 1, they aver that the larger 
part of the obligations of the estate of the said decedent ate secured 
upon personal property is in the shape of call loans and of loans 
long since overdue, and that their continuance as loans depends 
wholly upon the forbearance of the lenders, and that the 
18 estate would be seriously embarrassed at any time if, for any 
reason, the lenders chose to exercise their legal right of re- 
. quiring immediate payment. 

(/) That substantially all of the stocks and bonds owned by the 
said decedent and left by him were at the time of his death, and still 
sgre, pledged for the payment of the aforesaid indebtedness, and that 
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it would be impossible to release the same from said pledge without 
a payment of the indebtedness secured thereon. 

2. For answer to the averments contained in paragraph number 
two of the said petition, these respondents admit that by the will 
offered for probate the petitioner is devised thirty-five per cent of 
the whole estate of the said decedent. Further they admit that bv a 
prior paper writing purporting to he at the time it was made the last 
will and testament of the said decedent, she is devised forty per cent 
of the said estate. The respondents aver, however, that it is impos¬ 
sible at this time to estimate with any degree of accuracy what the 
net value of the said estate is now or will be at anv definite time here¬ 


after. With respect to so much of the averments of paragraph num¬ 
ber two as aver petitioner’s intentions or desires in regard to said 
last will and said prior paper writing, your respondents are not in¬ 
formed and can make no answer thereto. Your respondents admit 
that if no will of the said decedent should be admitted to probate, 
and itr ?TTmild l>e determine*! fkat he died intestate, then the peti¬ 
tioner will be fp imr iL>wor interest in the real estate of the 

said decedent, and to her statutory share out of his personal prop- 
- ~£rfv. Y bur respondents. However, repeat the averment hereinbefore 

frrr Tn? the real estate is concerned, the same 
19 is now under the exclusive jurisdiction of the equity branch 
of this court, and that this probate branch has no jurisdiction 
whatever thereover; and they further repeat the averment hereinbe¬ 
fore contained that no accurate estimate can now be made as to the 


net value of either the said real or personal estate, after the payment 
of debts charged thereon. And they further aver that encum¬ 
brances existing upon the said real estate were given for the pur¬ 
chase money of the said real estate, and that therefore said liens for 
purchase money are superior to the dower rights of the said pe¬ 
titioner. 


3. These respondents admit the averments contained in paragraph 
number three of the said petition. 

4. Answering the averments contained in paragraph number 
four, in so far as your respondents are advised that they are ma¬ 
terial, thev sav as follows: 

/ 1 1 . 





our as 


sonal assets of theesfate o 


p\y in_ 

collector, iney specifically deny that there 
are now in the hands of the said collector personal assets 
amounting to $950,000 over and above the personal obliga* 


ey 

ffTthe ner- 


They deny that the obligations against the decedent’s personal 

of 1I 11 ^ 11 v* 1^1 tljfly sivar 

that ■nhj|n ;U iH ! u wilt -ill Until 1 opiniom^PTrriye!y oxlw»uafc the 

personal estate. They admit that in March, 4910, the decedent made 
a deed in trust, in which the petitioner joined, conveying his entire 
estate to William J. Dante, trustee. ^ They fu rther a dmit tha 
your respondents filed their said petition for 


_ _ 

the said decedent that were at that time 







12 


ROSE KEELING HUTCHINS VS. 


( 


tions of the said testator. On the co ntrary, they repeat the averment 
that the personal 11 1 wiTTexceed the 

entire value of the personal property left I>y him. The remaining 
averments of the said paragraph number four are, your respondents 
are advised, irrelevant and immaterial to the subject matter of this 
petition, and therefore vour respondents neither admit nor deny 
the same, and claim the same benefit from this denial as they would 
have had upon demurrer to so much of the said paragraph. Thtfy, 
however. Tepeaf here th^iiLaxerinent that this, probate, branch nf~your 
honorable Court has no jurisdiction whatever over the said real 
estate, nor of the rents and income thereof, which are under 
-the control of the equity branch of this Court to a^lfrrrfted extent, 
~and over~wfttrh the said'T)ahte as collector has no authority what¬ 
ever. 

5. For answer to the averments contained in paragraph number 
five, your respondents say as follows: 

Thev are advised bv counsel that so manv of the said averments as 
relate to matters happening prior to the death of the said decedent, 
which death your respondent- aver occurred on the *26th day of 
April, 1912, are irrelevant to the purposes of the said |>etition, and 
that your respondents are not required to make answer thereunto. 
If, however, your honorable Court should l>e of opinion that they are 
relevant, then your res]>ondents say that they have not sufficient 
knowledge to either admit or deny the same, and call for strict proof 
thereof. Except as to the gift to the petitioner by the decedent of 
the mansion house No. 1303 Massachusetts Avenue in the year 1905, 
as averred in said paragraph, which gift these respondents 
21 admit. And these respondents admit, and on information 
and belief aver, that the petitioner at this time has an equity 
of large value is said mansion house. 

fi. Answering the averments contained in paragraph number six, 
your respondents say that they believe it to be true that the peti¬ 
tioner, since the death of the decedent, has received nothing from 
his estategx ^p t-cerUnn sums upon a policy of insurance on the life 
of-4h^decedent. the amount of which sums so received are to your 
Fesj^ondents'Trrdrnmvn. Your respondents deny ffie averment that 
by virtue oFfhe petitioner’s legal right as widow of the said decedent 
she is entitled to receive an annual income from the estate of the 
said decedent of over $30,000 a year, and in this connection they 
repeat the averment hereinbefore in that regard contained. Your 
respondents have no sufficient knowledge with respect to the aver¬ 
ment in this paragraph to the effect that ]>etitioner has been obliged 
to borrow money by placing mortgages upon her property, and can 
neither admit nor deny the said averment, but call for proof 
thereof in so far as the same may be material. Your respondents 
have no sufficient personal knowledge to enable them either to ad¬ 
mit or deny that the said house No. 1303 Massachusetts Avenue has 
been sold for taxes due during the year 1911. They do, however, 
deny that said taxes are an oblivion of the said decedent’s estate; 
but on the contrary aver that it was a personal obligation of the 
petitioner. 
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Answering the averment that one of your respondents, Walter S. 
Hutchins, has been allowed to remain in possession of parts of the 
decedent’s estate, these respondents say that the said Walter S. 

Hutchins for years prior to the decedent’s death occupied 
22 house No. 1308 Sixteenth Street, Northwest, free of rent, and 
they admit that since his father's death he has continued so 
to occupy the said house. With that exception, your respondent, 
Walter S, Hutchins, has derived no benefit whatever from any part 
of the said estate since the death of the said decedent. 

With respect to the averments concerning Lee Hutchins, these 
respondents have no sufficient personal information to enable them 
either to admit or deny the same. 

Further answering the averments of the said paragraph number 
six, to the effect that the said petitioner is in greatly straitened cir¬ 
cumstances, and that it is impossible for her to meet her daily obli¬ 
gations, these respondents say that they have no sufficient or ade¬ 
quate personal information in the premises which would justify 
them in either admitting or denying the said averments, and they 
require proof thereof. Upon the advice of counsel, however, these 
respondents say that Section 391 of the Code of Laws for the District 
of Columbia does not empower this honorable Court in any case to 
provide an income foFlmvYTeryTTrr bn'iefiHnlhC Interest ed in t he estate 
of a d eced ent, buf orilV foq iWT.fth .Jidihin?sfrafqr " iqcleTiver to such 
person *a part of what the Court shall supp ose to be his or her dis^ 
triTmlTve share," not^exceedmg one-third part thereof, upon conditio^ 
that the said petitioner shall give bond with security approved by 
the Court to the administrator for returning the same, or an equiv¬ 
alent, with interest, whenever so determined by the Court. Further 
that this honorable Court is only empowered to make such direction 
when it is satisfied that it, probably will not j^auire. 




- the e nl nlL ,.tq 

And further that no such direction 
will be made bv the Court, save for the purpose of relieving a peti¬ 
tioner, who is actually in want of subsistence or in greatly straitened 
circumstances; and further that the amount so directed to be deliv¬ 
ered will not be determined or measured bv reason of the said bene- 
ficiary’s station in life, but will be limited to the relief of urgent 
distress. 

Your respondents respectfully submit to the Court that, before the 
pa H i <TMirtTil mtion for by the- petitioner can be made, if at 

all, testimony should he taken to determine whether or. not. ujiy 
•plus w!H remain of"t he personal assets of the de cedent aft^y f faft 

he payment, of his debts, and alsnOn 
petitioner is in such want of subsist¬ 
ence, or so greatly straitened in circumstances, as to bring herself 
within the provisions of said section 391 of the Code of Law for the 
District of Columbia. 

And now having fully answered all averments of the said peti 
tion to the extent that your respondents are advised that it is neces 
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sary for them to make answer thereunto, they pray to be lienee dis¬ 
missed with their reasonable costs bv them in this behalf sustained. 

WALTER STILSON HUTCHINS, 
Bv His Attorney, CHARLES II. MERILLAT. 

CHARLES L. FRA I LEY. 


R. ROSS PERRY, 

E. IL THOMAS, 

CHAS. IL MERILLAT, 

Atfy- for Walter Stilson Hutchins and 

Charles Frailey , Executors. 

24 I, Charles L. Frailev, do solemnly swear that I am one of 

the respondents named in the foregoing answer, and am one 
of the executors of Stilson Hutchins, deceased, therein referred to; 
that my co-executor, Walter S. Hutchins, is temporarily beyond the 
United States; that T have read the foregoing answer by me sub¬ 
scribed, and that T know the contents thereof; that the matters 
therein stated of my own knowledge are true, and that those therein 
stated upon information and belief T believe to be true. 

CHARLES L. FRA I LEY. 

R, ROSS PERRY, 

E. II. THOMAS, 

C. H. MERILLAT. 

Atty’s for Walter Stilson Ilutchins. 

Subscribed and sworn to before me this 19th day of May, 1913. 
[notarial seal.] J. ARTHUR LYNIIAM, 

Notary Public. 

(Endorsement: Answer to Petition for Partial Distribution. 
Filed May 20, 1913. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 


25 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

No. 18983, Adm. Doc. 45. 

• I 

In re Estate of Stilson Hutchins, Deceased. 

The answer of Lee Hutchins to the petition of Rose Keeling 
Hutchins, filed herein on the 16 day of May, 1913, respectfully 
shows: 

1. That this Court has no jurisdiction to entertain the said peti¬ 
tion at this time, because he is advised that no notice thereof has 
been given to Mildred Rogers or Abby Somerby, both of whom are 
materially interested and whose rights would be jeopard-ed by the 
granting of the prayers thereof and any order made thereon would 
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not protect the collector against the claims of said Mildred Rogers 
and Abby Somerby. 

2. Petitioner further shows that he is informed and believes that 
the total appraised value of the personal estate is $1,015,344, but 
that the said appraisement is contested by proceedings herein, as 
excessive, and petitioner has no means of knowing its true value. 
But he is advised and believes that an enforced liquidation thereof 
to pay debts or legacies would result in a shrinkage of more than 
$100,000. lie is further informed and believes that the debts spe- 
cificallv secured thereon and for which Stilson Hutchins is bound 
by his personal obligations amount to $743,375*_<ind that other 
clai ms against him as to the validity of which he is noF advised, 
amount to over $100,000, and that in addition thereto the said 

Stilson TTiimliiiwV for $848,147, making 

26 a total of $1,091,52^, or a sum largely "in excess of the entire 
personal estate. That the income from the entire estate afte 

paying fixed annual charges, such as interest, taxes, repairs, insur¬ 
ance and the like, but without paying anything on account of the 
indebtedness of said estate, amounts to not exceeding, from the real 
estate 862.00 0. and from the personal e state $30,000, or in all, 

3. Respondent is not informed as to the facts set out in the fifth 
paragraph of the petition, of which he demands full proof, save that 
lie admits that an allowance of $2,000 per month was made from 
the estate of said Stilson Hutchins while he was then living, to 
cover the expenses of himself and wife, including extraordinary ex¬ 
penses consequent upon his illness, but he denies that said Stilson 
Hutchins approved of the manner of living then maintained by 
petitioner and avers the fact to be that he was ignorant thereof and 
mentally incompetent to understand or know anything about it, and 
that petitioner than claimed and adduced witnesses to prove that he 
was then absolutely and incurably insane. 

4. Respondent denies that he is in possession of and is using for 
his individual benefit any part of the said Stilson Hutchins’ estate. 
As to the other facts averred in the sixth paragraph of the petition 
he is uninformed and therefore demands strict proof thereof, and as 
to the matters of law, therein set up, he is advised that he is not re¬ 
quired to answer otherwise than to say he does not admit their 
accuracy. 

Further answering this respondent says that he is advised and 
believes and therefore avers, that no one of the persons interested as 
widow, next of kin, heir at law or legatees or devisee, under any 
alleged will of said Stilson Hutchins, is now entitled to receive any¬ 
thing from his estate or that this Court has any power, under 

27 section 391 of the Code, or any other provision of law to 
order any advance distribution to the petitioner or anyone 

of such persons, and with respect to the petitioner he says: 

1. That she can claim nothing as dowress, because she has not 
renounced under the alleged will. 

2. That she can claim nothing under said will because the same 



t 

* 

i 

/ 




!6 


ROSE KEELING HUTCHINS VS. 


has not Wen established and she has herself declared that said 
Stilson Hutchins was incompetent to execute it by reason ot insanity. 

3. That if the said will should be adjudged invalid, no rights 
would thereby accrue to her as dowress, or otherwise, because, among 
other reasons, said Stilson Hutchins would not thereby be adjudged 
intestate, because, he says, that there has been tiled in this proceed¬ 
ing another paper writing, dated May 27, 1908, purporting to be a 
will of Stilson Hutchins, the validity whereof petitioner asserts, 
whereby a devise and bequest is made to her, in lieu of dower, 
which devise and bequest she has not renounced, but by the terms 
of said will, no part of the estate can be paid to her or any other 
devisee, until after the expiration of five years from the death of 
slid Stilson Hutchins, which said five years -will not expire until 
April 21, 1917, and that during said time and for a larger time, 
under certain contingencies, the only use which can be made of 
said estate is the payment of debts, all which will appear by the said 
alleged will on file among the records in this cause. 

LEE HUTCHINS, 

By W. C. JOHNSON, 

His Counsel. 

J. .T. DARLINGTON, 

• MYER COHEN, 

W. E. JOHNSON, 

Counsel for Lee Hutchins. 

(Endorsement: Answer of Lee Hutchins to petition of Rose Keel¬ 
ing Hutchins for advance distribution. Filed May 20, 1913. James 
Tanner, Register of Wills, D. C. Clerk of Probate Court.) 


28 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Admn., No. 18983. 

In re Estate of Stilson Hutchins, Deceased. 

Opinion, by Mr. Justice Anderson. * 

The petition of Mrs. Rose Keeling Hutchins prays for an order 
authorizing, empowering and directing the Collector, William J. 
Dante, heretofore appointed, and recently given the powers of an 
Administrator pursuant to 306 of the Code, to pay to her upon de¬ 
mand from time to time, to meet the emergencies as set forth in her 
petition and the requirements of 391 of the Code, an amount or 
amounts not exceeding one-third part of the petitioner’s share of the 
personal property, upon her giving the proper security to him for 
the return thereof with interest when she is so directed by the Court. 

After reciting her relation to the Estate, the amount thereof, and 
the various steps and proceedings in the Equity Court and in this, 
she alleges in the concluding part of paragraph 6 of her petition: 




ESTATE OF STILSON HUTCHINS, DECEASED. 


17 


“That by reason of the aforegoing, your petitioner is in greatly 
straightened circumstances, and it is impossible tor her to meet her 
daily obligations or to properly maintain herselt in accordance with 
her station in life * * *, and that she is advised that this 

Court, by virtue of the Code of Laws ot the District of Columbia, 
391, is empowered to make a proper order or orders in the cause 
that will meet the emergencies which the situation presents and that 
this petition warrants.” 

29 Various issues of tact are raised by the answers tiled to thi^ 

petition, but the only questions now to be determined by the 
Court are questions of law, namely: f 

First. \\ hether the Court has jurisdiction to entertain this peti¬ 
tion at this time, in the absence of notice thereof to Mildred Kogers 
and Abbey Somerby, both of whom it is alleged in the answers are 
materially interested and whose rights would be jeoparded by the 
granting of the prayers thereof. 

Second. Whether the Court has the power, even if such notice 
were given, to pass such order in the present state of the case, namely, 
that the petitioner is here claiming under the wills of the decedent, 
neither one of which has yet been stablished. 



1 . 

As to the first question, namely, whether the necessary parties are 
before the Court, it is sufficient to say that, were it not for the second 
objection and .were the fact established that the petitioner had ft 
present rig fit upon w hich die based her claim, then the objection 
feat the necessary pa rties are not befo re the Court would not be well 
tTTken, because all the Code ie«piTres in that situation is that notice 
shall be given to the Administrator (or the acting Administrator), 
which has been done in this case, for a summary determination of 
the question whether petitioner “is in want of subsistence or greatly 
straightened in circumstances, and that it probably will not require 
more than one-half of the assets to discharge the debts.” 

II. 


But the second objection raises a much more serious question, 
namely, the jurisdiction of the Court to entertain the petition at all 
in the present state of the case. As argued by counsel repre- 
30 senting Lee Hutchins, it must be admitted that, before the 
Court can entertain this petition, it must appear that the 
right upon which the petitioner bases her claim is a present right, 
and therefore one that can be enforced at this time against the de¬ 
cedent’s Estate. Has she such a right? That depends, in the first 
place, upon what she bases such right. She does not base it upon 
any right under the law, and could not do so without first renouncing 
all right under the wills, which renunciation she declines to make, 
buJrf’on the contrary, she stands upon the provisions of these wills, 
yj^f the will of October 26, 1910 which has been offered for pro¬ 
bate-were already established, then clearly petitioner’s right would 
be a present right and could be presently enforced. Such will has 
3—2574a 
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not, however, been established, hut, on the contrary, a caveat lias 
been tiled thereto and issues framed and ready for trial as soon as 
reached in due course. Should that will he finally established, 
that would end the eontroversv so far as concerns Mrs. Hutchins' 
right to petition the Court for the relief she seeks. 

If said will should not he established, and the earlier will should 
l>e, then under its provisions (will of May 27. 1908) no part of the 
estate can l>e paid to her or any other devisee until after the expira¬ 
tion of five years from decedent's death. Petitioner's right under 
this last-named will clearly could not, therefore, he said to be a 
present right. Moreover, in view of the existence of this earlier will, 
the decedent could not be said to have died intestate should the first 
mentioned will l>e overthrown. Therefore, unless and until both of 
said wills shall be overthrown, or the first-mentioned will shall l>e 
established or unless and until the petitioner shall renounce all 
rights under both of them, it cannot be said that she has a pij^ent 
right entitling her to the benefits of 391 of the Code.fr 
31 So that the conclusion is inevitable, for the reasons urged 

up< n the argument and now sustained by the Court, that the 
relief s< light 1 y the petitioner must he denied and her petition dis¬ 
missed, the questions of law thus decided renders unnecessary and 
improper any trial of the issues of fact which have l)een raised. 

Petition dismissed. 

Mav 28. 1913. 

TIIOS. II. ANDERSON, Justice. 

(Endorsement: Opinion of Mr. Justice Anderson dismissing pe¬ 
tition of Rose Keeling Hutchins for advancement under 391 Code. 
Eile l May 28, 1913. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 


32 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Adm. No. 18983. 

In re Estate of Stilsox Hutchins, Deceased. 

On consideration of the petition filed in this cause, May 13, 
1913, by Rose Keeling Hutchins praying an order directing William 
J. Dante as Collector to pay to her sums of money under the pro¬ 
visions of section 391 of the Code of Laws for the District of Co¬ 
lumbia and of the answers filed to said petition and after argument 
by counsel appearing for the respective parties, it is by the Court 
this 28th day of May 1913 ordered that said petition be and the 
same hereby is dismissed. 

TIIOS. H. ANDERSON, Justice. 

From the foregoing order counsel for Rose Keeling Hutchins in 
open court noted an appeal to the Court of Appeals and the same by 
the Court was allowed and bond for costs on appeal fixed in the*suin 
of one hundred Dollars. 


TIIOS. H. ANDERSON, Justice. 
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(Endorsement: Order petition of May Id, 1913 dismissed; also, 
Order granting appeal. Filed, May 28, 1913, James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

33 Memorandum: Appeal Rond of Rose Keeling Hutchins 
approved May 29th, 1913. 

34 Supreme Court of the District of Columbia, Holding Probate 

Court. 

Adm. No. 18983. 

In re Estate of Stilsox Hutchins, Deceased. 
Assignment of Errors. 

1. The court erred in holding that it was without jurisdiction to 
entertain the petition in the present state of the case. 

2. The court erred in holding that petitioner’s claim is not based 
upon a present right and that ‘‘unless and until both wills shall be 
“ overthrown or the first shall be established or unless and until she 
“ shall renounce all rights under them, it cannot be said that she has 
“ a present right entitling her to the benefits of Sec. 391 of the 
“ Code.” 

3. The court erred in holding that it is unnecessary and improper 
to determine the issues of fact raised by the petition A answers. 

(Endorsement: Assignment of Errors. Filed May 29, 1913, 
James Tanner, Register of W ills, I). C., Clerk of Probate Court.) 

35 In the Supreme Court of the District of Columbia. 

Probate. No. 18983. 

In re Estate of Stilsox Hutchins, Deceased. 

To the Register of W T ills: 

Please make up the transcript of record on appeal from the decree 
passed in this case by the Court on the 28th day of May 1913, and 
include therein the following papers: 

1st. Copy of Will dated Oct. 26, 1910. 

2nd. Copy of W ill dated May 27, 1908. 

3rd. Petition of Rose Keeling Hutchins filed in this cause May 
16, 1913. 

4th. The answer thereto of William J. Dante, Collector. 

5th. The answer thereto of Walter S. Hutchins and Charles L. 

Frailev. 

_ 

6th. The answer thereto of Lee Hutchins. 

7th. The Opinion of the Court. 

8th. The decree of the Court of May 28, 1913. 

9th. Appeal Bond. 

10th. Assignment of Errors. 

11th. This designation. 

GITTINGS and CHAMBERLIN, 
Attorneys for Petitioner, Rose Keeling Hutchins. 
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To Brandenburg & Brandenburg, Esqs., Attorneys for Collector 
Dante. 

Ross Berry, E. H. Thomas, and Charles Merrilat, Esqs., Attorneys 
for W alter Hutchins, et al. 

William (1. Johnson and Myer Cohen, Esqs., Attorneys for Lee 
Hutchins. 

Gentlemen: Take notice that the above designation has been 
tiled bv me in said cause, Administration No. 18,983. 

GITTINGS and CHAMBERLIN. 


(Endorsement : Designation of Transcript of Record. Filed May 
29, 1913. James Tanner, Register of Wills, 1). C., Clerk of Probate 
Court.) 


3(5 Stapreme Court of the District of Columbia, Holding a 

*1 . ’ Probate Court. 

•J A 

District of Columbia, To wit: 


I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify the foregoing pages, 
numbered from 1 to 35, inclusive, to be true copies of the originals 
of certain papers on file in the office of the Register of W ills, Clerk 
of the Probate Court, in case No. 18,983 estate of Stilson Hutchins, 
deceased, wherein Rose Keeling Hutchins is appellant, and Estate 
of Stilson Hutchins, deceased, is appellee, the same constituting a 
full, true, and correct transcript of record of proceedings had in said 
cause according to the designation of counsel filed therein and made 
a part hereof. 

I further certify, That the bond for appeal, in the penalty of one 
hundred dollars, was duly filed by said appellant, and approved by 
said Court on the 29th day of May, A. D. 1913. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of the said Probate Court, this 31st day of May, A. D. 1913. 

• [Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction.] 

JAMES TANNER, 

Register of Wills for the District of Columbia , 

Clerk of the Probate Court. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2574. Rose Keeling Hutchins, appellant, vs. Estate of Stilson 
Hutchins, deceased. Court of Appeals, District of Columbia. Filed 
Jun- 20, 1913. Henry W. Hodges, Clerk. 




